
UNITED STATES DISTRICT COURT
FOR THE

DISTRICT OF COLUMBIA

JOHN GREGORY LAMBROS,                      * Case No. 19-CV-1929 (TSC)

Plaintiff, Removed from:  Superior Court of
Of the District of Columbia, Case

*                   No. 2017-CA-000929-B.  JUDGE:
Florence Y. Pan.

Vs. *
*

FEDERATIVE  REPUBLIC OF BRAZIL,       * AFFIDAVIT  FORM
et al. *

Defendant. *                  Sent via: United Parcel Service

___________________________________________________________________________

MOTION TO ALTER OR AMEND JUDGMENT UNDER FEDERAL
RULES OF CIVIL PROCEDURE RULE 59(e)

____________________________________________________________________________

1. COMES NOW, Plaintiff - Movant JOHN GREGORY LAMBROS, (Hereinafter

“MOVANT”), Pro Se, and requests this Court to construe this filing liberally.  See,

HAINES vs. KERNER, 404 U.S. 519, 520-21 (1972), and not limit the jurisdictional

statutes identified in this complaint.

2. Federal Rules of Civil Procedure RULE 59(e) allows this filing within twenty-eight

(28) days of entry of this Courts “MEMORANDUM OPINION” and “ORDER” filed on

May 06, 2021.

3. PLAINTIFF LAMBROS  REQUEST  COURT TO VACATE ITS MAY 06, 2021

“MEMORANDUM OPINION” AND “ORDER” TO “GRANT DEFENDANTS’ MOTION

TO DISMISS THIS ACTION FOR WANT OF JURISDICTION”.
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FACTS:

4. February 10, 2017:   Plaintiff filed the instant civil suit in the Superior Court

of the District of Columbia.   The Honorable Judge Wertheim ORDERED that Plaintiff

may proceed in Forma Pauperis.

5. June 27, 2017:  The Honorable Judge F. Pan issued an “ORDER” stating that

she signed all necessary material to effectuate service under applicable international

law, including the Inter-American Convention on Letters Rogatory and the Additional

Protocol to the Inter-American Convention on Letters Rogatory and “ORDERED” the

Clerk to affix the seal of the Court and mail the forms to Plaintiff Lambros and Crowe

Foreign Service, the agent for service of process, acting in Plaintiff’s behalf.  Both

Plaintiff and Crowe Foreign Service received the mailing.

6. August 18, 2017, the documents in this case, with signed Inter-American

Convention forms and Portuguese translations of all, were forwarded to the U.S. Central

Authority for final transmission to the Central Authority for Brazil, to be served upon the

Federative Republic of Brazil and the State of Rio de Janeiro of the Federative
Republic of Brazil in accordance with the Inter-American Convention and the laws of

Brazil.  See, EXHIBIT  A.  (November 5, 2018, Letter from Celeste Ingalls, Director of

Operations, Crowe Foreign Services to the Honorable Florence Y. Pan, Superior Court

of the District of Columbia, Civil Division)

7. September 13, 2017:  Defendants received a copy of Plaintiff’s complaint in this

action, according to the current Brazilian court docket sheets that are attached.  Two (2)

docket sheets are attached, one verifying process on the State of Rio de Janeiro -

Letter Rogatory 12537 and one verifying process on the Federal Government of Brazil

- Letter Rogatory 12540.   See, EXHIBIT  A.  (November 5, 2018, Letter from Celeste

Ingalls, Director of Operations, Crowe Foreign Services to the Honorable Florence Y.

Pan, Superior Court of the District of Columbia, Civil Division)
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8. April 8, 2019: “ORDER” by Judge Pan stating “Defendants have not filed a

responsive pleading to the complaint nor have they filed an opposition to the instant

motion. The Court therefore enters a default against defendants. See D.C. Super.

Ct. R. 55(a).”   See, EXHIBIT  B.

9. May 15, 2019: “ORDER” by Judge Pan stating “the status hearing scheduled

for July 5, 2019, is converted to an ex parte proof hearing;”.    See, EXHIBIT  C.

10. June 27, 2019:  Defendant made their first appearance in this action and filed a

“Notice of Removal” in this action within the Superior Court of the District of Columbia,

Civil Division.

11. June 27, 2019:  Defendant’s file CIVIL COVER SHEET at the Clerk's  office of

the United States District Court for the District of Columbia in this action.   Attorney

Clara B. Brillembourg, FOLEY HOAG LLP  filed the Civil Cover Sheet in this action -

Document 1-1, two pages in length,  which offered the following information:

A. Case No. 1:19-cv-01929.

B. Plaintiff:  John Gregory Lambros

C. Defendants:  Federative Republic of Brazil; and State of Rio de Janeiro.

D. REQUESTED IN COMPLAINT:  DEMAND $301,700,000,000.00 (Three

Hundred One Billion, Seven-Hundred Million Dollars.)

See, EXHIBIT  D.

12. MAY 06, 2021:  U.S. District Court Judge Tanya S. Chutkan issued  a

“MEMORANDUM OPINION” AND “ORDER” TO “GRANT DEFENDANTS’ MOTION

TO DISMISS THIS ACTION FOR WANT OF JURISDICTION”. Judge Chutkan stated,

“Defendants argue that Plaintiff has not met his burden of establishing jurisdiction

under the Foreign Sovereign Immunities Act (FSIA). Mem. at 17-27. The court agrees.”
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ISSUE  ONE: (1)

WHETHER THIS COURT HAD JURISDICTION AND/OR PLAINTIFF
LAMBROS WAS PREJUDICED WHEN DEFENDANTS  FILED NOTICE OF
REMOVAL SIX HUNDRED AND TWENTY THREE (623)   DAYS TOO LATE TO
THIS COURT - TO SET ASIDE THE HONORABLE JUDGE FLORENCE YU
PAN’S - SUPERIOR COURT OF THE DISTRICT OF COLUMBIA - ORDER OF
DEFAULT AND OPPORTUNITY FOR PLAINTIFF TO ATTEND AN EX PARTE
PROOF HEARING ON JULY 5, 2019.  See, 28 U.S.C. 1446(b) (30-DAY TIME
LIMIT)

$64,000.00 QUESTION: Can Defendants turn the clock back in time and start over

again by removing this action to Federal Court when this court did not have

JURISDICTION and/or Plaintiff was PREJUDICED?  See, 28 U.S.C. 1446(b) (30-DAY

TIME LIMIT)

13. Defendants received a copy of Plaintiff Lambros’ complaint on September 13,
2017. See, Paragraph 7 above - EXHIBIT  A.  (Brazilian court docket sheets that are

attached.  Two (2) docket sheets are attached, one verifying process on the State of Rio

de Janeiro - Letter Rogatory 12537 and one verifying process on the Federal

Government of Brazil - Letter Rogatory 12540.)

14. 28 U.S.C. 1446(b):  Courts have discretion over whether to allow removal from

State to Federal Court AFTER THE 30-DAY TIME LIMIT FOR REQUESTS SET
FORTH IN 28 U.S.C. 1446(b). Defendants filed Notice of Removal 623 days too
late.
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15. Defendants were served on September 13, 2017 and requested removal to this

Court on June 27, 2019.  See, Paragraphs 10 and 11 above. Result: 653 days
It is 653 days from the start date to the end date, end date included. Or 1 year, 9
months, 15 days including the end date.  Or 21 months, 15 days including the end
date.

16. Factors this Court did not consider in this regard, applying a simple “cause

shown” standard, include:

a. The danger of PREJUDICE to the nonmoving party; (Plaintiff was prejudiced)
b. The length of a delay and its potential impact on the court; (623 day delay)
c. The reason for a delay; (Defendants offered no reason for delay)
d. Whether the movant acted in good faith; (Defendants did not act in good

faith)
e. The purpose of the removal; and (Defendants did not offer reason - WHY?)
f. The extent of concurrent proceedings in State court.

The Defendants nor this Court ever addressed any of the above standards in this action

- WHY?

17. Judge Pan entered default against defendants, as per D.C. Super. Ct. Civ. Rule

55(a) (“When a party against whom a judgment for affirmative relief is sought has failed

to plead or otherwise defend, the clerk or the court MUST ENTER THE PARTY’S
DEFAULT.”)

18. It is Plaintiff Lambros’ belief that Judge Pan followed every legal obligation

entitled to defendants by reviewing documents and holding hearings made in court to

find defendants were properly served.  See, EXHIBIT B. Plaintiff reviewed Judge
Pan’s Wikipedia page as to her extensive legal career for a Judge in the U.S. District

Court in New York, U.S. Court of Appeals for the Second Circuit and several different

high positions within the U.S. Department of Justice. See, EXHIBIT  E.
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19. Judge Pan went to great length to make sure Defendants were served, as “failure

of service is a jurisdictional defect”.  See, Koerner vs U.S., 246  F.R.D. 45, 47-48

(D.D.C. 2007).  Therefore, this Court prejudiced Plaintiff by allowing Defendants to

remove this action from State to Federal Court AFTER THE 30-DAY TIME LIMIT FOR
REQUESTS SET FORTH IN 28 U.S.C. 1446(b).

20. Plaintiff offers this Court additional information that is not on point with the above

argument but assists in the development of past case law regarding the legal standards

for “VACATING ENTRY OF DEFAULT”.  See, Darby v. McDonald, Civil Action No.

14-1032 (RC), U.S. District Court for the District of Columbia, Decided: November 19,

2014.

A. Vacating Entry of Default
The Superior Court’s entry of default in this case is treated as if it had been entered in a

federal proceeding. See Butner v. Neustadter, 324 F.2d 783, 785–86 (9th Cir. 1963).

This Court has previously held that “[t]o set aside the removed entry of default, the

[district court] applies the same test used for defaults in federal courts.” Potomac Elec.

Power Co. v. China Const. Am. Inc., No. 09-111, 2009 WL 3163058, at *1 (D.D.C. Sept.

29, 2009) (citing Butner, 324 F.2d at 785–86). Under the Federal Rules of Civil

Procedure, a district court can at its discretion vacate an entry of default pursuant to

Rule 55(c) for “good cause shown[;]” the standard is more lenient than the standard for

vacating a default judgment under Rule 60(b). Void-El v. O’Brien, 811 F. Supp. 2d 255,

259 (D.D.C. 2011); Potomac Elec. Power Co., 2009 WL 3163058, at *1 (citing Jackson

v. Beech, 636 F.2d 831, 835 (D.C.Cir.1980)). Generally, default is disfavored because

courts have a “preference for resolving disputes on their merits.” See Bennett v. United

States, 462 F. Supp. 2d 35, 38 (D.D.C.2006). In deciding whether to set aside an entry

of default, the court should consider “(1) whether the default was willful, (2) whether a

set-aside would prejudice the plaintiff, and (3) whether the alleged defense is

meritorious.” Void-El v. O’Brien, 811 F. Supp. 2d 255, 259 (D.D.C. 2011) (citing Keegel v.

Key West & Caribbean Trading Co., Inc., 627 F.2d 372, 373 (D.C.Cir.1980)).
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21. Defendants could have very easily submitted an appearance before Judge Pan

in the Superior Court, submitted all motions they wanted before final judgment.   Judge

Pan would've considered the motions - much the same as this court did - and would

have ruled on the same before final judgment is entered - judges throughout the land

change their minds every day, without appellate consequences.

CONCLUSION FOR ISSUE ONE (1):
22.      Plaintiff was prejudiced when this court did not return this action to the Superior

Court Of the District of Columbia, Case No. 2017-CA-000929-B. JUDGE: Florence Y. Pan.

23. Plaintiff requests this court to vacate all ORDERS in this action and return this action to

the Superior Court Of the District of Columbia, Case No. 2017-CA-000929-B.  JUDGE: Florence

Y. Pan.

ISSUE  TWO: (2)

WHETHER PLAINTIFF LAMBROS HAS ESTABLISHED
JURISDICTION  UNDER THE FOREIGN SOVEREIGN IMMUNITIES ACT

.         (FSIA).

24. This court stated within Memorandum opinion on May 6, 2021, “The FSIA “holds

foreign states and their instrumentalities immune from the jurisdiction of federal and

state courts,” save exceptions set out in the Act, Opati v. Republic of Sudan, 140 S. Ct.
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1601, 1605 (2020), or where “an [existing] international agreement” to which the United

States was a party at the time of the FSIA’s enactment in 1976 provides otherwise,

Peterson v. Royal Kingdom of Saudi Arabia, 416 F.3d 83, 86 (D.C. Cir. 2005) (citations

omitted).”

25. This court further stated:

Plaintiff relies on Article XII of the Brazil/United States Treaty of Peace,

Friendship, Commerce and Navigation, Dec. 12, 1828, 8 Stat. 390, T.S. 34, 5 Bevans

792 (“Amity Treaty”), available at http://avalon.law.yale.edu/19th_century/

brazil01.asp., see Opp’n at 15 ¶ 40, ECF No. 34, and Article XI of the Treaty of

Extradition between the United States and Brazil, Jan. 13, 1961,15 U.S.T. 2093,

T.I.A.S. 5691, 532 U.N.T.S. 177, see Compl. ¶¶ 22, 26.

Article XII of the Amity Treaty states:

Both the contracting parties promise and engage formally to give their special protection

to the persons and property of the citizens and subjects of each other, of all

occupations, who may be in their territories, subject to the jurisdiction of the
one or the other, transient or dwelling therein, leaving open and free to them the

tribunals of justice for their judicial intercourse, on the same terms which are
usual and customary with the natives or citizens and subjects of the country in
which they may be; for which they may employ, in defence of their rights, such
advocates, solicitors, notaries, agents and factors, as they may judge proper in
all their trials at law. (Emphases added.) (Emphasis added by Plaintiff)

Article XI of the Extradition Treaty states:
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The determination that extradition based upon the request therefore should or should

not be granted shall be made in accordance with the domestic law of the requested

State, and the person whose extradition is desired shall have the right to use
such remedies and resources as are authorized by such law.

Neither provision mentions immunity, and “treaties do not generally create rights that
are privately enforceable in the federal courts.” United States v. Li, 206 F.3d 56,

60–61 (1st Cir. 2000) (citing Head Money Cases, 112 U.S. 580, 598 (1884) (other

citations omitted)). In Argentine Republic, the Supreme Court examined similar

reciprocity language in an amity treaty between the United States and Liberia providing

that nationals of each country “shall enjoy freedom of access to the courts of justice of

the other on conforming to the local laws.” 488 U.S. at 443. The Court explained that

because the FSIA “is clearly one of the ‘local laws’ to which respondents must

‘conform’ before bringing suit in United States courts,” no exception under the Act

applied. Id.  Plaintiff has asserted nothing to compel a different result here.

DEFENDANTS  WAIVED  DEFENSE  OF  JURISDICTION  IMMUNITY
Please Note:
Plaintiff Lambros was extradited to the Federal District Court in
Minnesota - within the Eighth Circuit of Appeal. Plaintiff has
STANDING TO ASSERT BREACHES OF THE SPECIALTY DOCTRINE.
See, Leighnor v. Turner, 884 F. 2d 385, 388 - Court of Appeals, 8th Circuit 1989,  “We now turn to
the government's assertion that Leighnor lacks standing to challenge a violation of the rule
of specialty. There exists disagreement among the circuits on the question of individuals'
standing to assert breaches of the specialty principle.[4] This court addressed the issue in
United States v. Thirion, 813 F.2d 146 (8th Cir.1987), and rejected as "without merit"
the argument that an extradited individual lacks standing to challenge a violation of
an extradition treaty. Id. at 151 n. 5 (citation omitted). The panel in Thirion held that an
extradited individual "may raise whatever objections to his prosecution that [the
surrendering country] might have." Id. at 151. We are bound to follow Thirion on this
point and thus reject the government's claim that Leighnor lacks standing to assert a
violation of the specialty principle. We note, however, that in light of the genuine
debate surrounding this important issue it is one which arguably merits
consideration by this court sitting en banc.”
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26. Treaty of Extraditions are SELF-EXECUTING. "Extradition treaties by their

nature are DEEMED SELF-EXECUTING..."  See, United States of America vs. Rafael

CARO-QUINTERO, et al, 745 F.Supp. 599, 607 (C.D. Calif. 1990).   The following

quotes from the case will assist this court:

B. Invoking an Extradition Treaty in U.S. Courts

1. self-executing vs. executory treaties

Treaties are the "Supreme Law of the Land." U.S. Const. art. VI, cl. 2. However, the

American legal system recognizes a distinction between "self-executing" treaties and

"executory" treaties. A self-executing treaty is federal law which must be enforced in federal

court unless superseded by other federal law. A self-executing treaty is enforceable without

resort to implementing legislation by Congress. On the other hand, an executory treaty is

not enforceable until Congress has enacted implementing legislation. Absent such

legislation, an infraction of an executory treaty "becomes the subject of international

negotiations and reclamations, so far as the injured party chooses to seek redress...." Head

Money Cases, 112 U.S. 580, 598-99, 5 S.Ct. 247, 253-54, 28 L.Ed. 798 (1884). An

executory treaty is not enforceable in American courts. See generally, Restatement (Third)

of the Foreign Relations Law

607

*607 of the United States § 111 (1987) ("Restatement").

Extradition treaties by their nature are deemed self-executing and thus are
enforceable without the aid of implementing legislation. 1 M. Bassiouni, International
Extradition: United States Law & Practice, Ch. 2, § 4.1, pp. 71-72, § 4.2, p. 74 (2d ed.
1987) ("Bassiouni").[11]
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2. Standing

Whether a treaty is self-executing is a question distinct from whether a party has standing to

enforce its terms. Restatement § 111, comments g, h. Thus a second question arises.
Who may raise a violation of the treaty — the extradited person, the offended
sovereign, or both?

C. Remedy

Under international law, a state that has violated an international obligation to another state

is required to terminate the violation and make reparation to the offended state.

Restatement § 901. "[T]he reparation must, as far as possible, wipe out all the
consequences of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed." Restatement § 901 R.N.

3.

Note: The remedy in this present case is to allow Plaintiff to move forward in this
action as he has subject-matter jurisdiction .  DEFENDANTS HAVE WAIVED THE
DEFENSE  OF  JURISDICTION  IMMUNITY.

IV. Supervisory Power

Finally, Dr. Machain seeks dismissal of the indictment under the Court's supervisory
power.

A court must not allow itself to be made an "accomplice[] in willful disobedience of
law." McNabb v. United States, 318 U.S. 332, 345, 63 S.Ct. 608, 615, 87 L.Ed. 819
(1943). Guided by considerations of justice, a court may exercise it's supervisory
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power as necessary to preserve judicial integrity and deter illegal conduct. United
States v. Hasting, 461 U.S. 499, 505, 103 S.Ct. 1974, 1978, 76 L.Ed.2d 96 (1983). This
Court takes note that Dr. Machain is but one of three defendants named in this
indictment, or in preceding indictments in this case, to be brought before this Court
by forcible abduction from his homeland.

Today, this Court need not rest its decision upon its supervisory power, and does not
do so. However, the Court admonishes the DEA to heed Judge Oakes' warning made
fifteen years ago, which this Court now adopts: "[W]e can reach a time when in the
interest of establishing and maintaining civilized standards of procedure and
evidence, we may wish to bar jurisdiction in an abduction case as a matter not of
constitutional law but in the exercise of our supervisory power.... To my mind the
Government in its laudable interest of stopping the international drug traffic is by
these repeated abductions inviting exercise of that supervisory power in the interest
of the greater good of preserving respect for the law." United States v. Lira, 515 F.2d
68, 73 (2d Cir.), cert. denied, 423 U.S. 847, 96 S.Ct. 87, 46 L.Ed.2d 69 (1975) (Oakes, J.,
concurring).

27. Brazil has WAIVED its sovereign immunity when it signed the Extradition Treaty

with the US.  Proof of same is offered within:  Lois FROLOVA vs. UNION OF SOVIET

SOCIALIST REPUBLICS,  761 F.2d 370, 376-377 (7th Cir. 1985), FootNote 9:

"In Part II of this opinion, we discussed the international agreement exception found in
28 U.S.C. Sec. 1604. In the context of waiver of immunity by treaty, sections 1605(a)(1)
and 1604 obviously overlap to some extent. If an international agreement is
SELF-EXECUTING and may therefore be the basis of an action under Sec. 1604--that
is, if it creates rights enforceable by PRIVATE  litigants--then, in addition, it almost
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certainly WAIVES sovereign immunity under Sec. 1605(a)(1), thus PROVIDING  a
dual basis for DISTRICT COURT jurisdiction. For purposes of this opinion, however,
we need not define the interrelationship between the two sections because it is clear
that neither the United Nations Charter nor the Helsinki Accords implicitly waives the
Soviet Union's immunity from suit" (emphasis added)

THE ABOVE IS COPY OF FOOTNOTE 9, from FROLOVA.

CONCLUSION FOR ISSUE TWO (2):

28. Plaintiff Lambros has established jurisdiction under the Foreign Sovereign

Immunities Act (FSIA) and requests this Court to return this action to the Superior Court

Of the District of Columbia, Case No. 2017-CA-000929-B. JUDGE: Florence Y. Pan, due to

Issue One (1) within this motion.  See, Conclusion for Issue One (1), paragraphs 22 and 23.

29. Plaintiff Lambros requests this Court to vacate the May 6, 2012  “ORDER” and

“MEMORANDUM OPINION”.

30. I JOHN GREGORY LAMBROS states the above information is true and correct

under the penalty of perjury, as per Title 28 USC 1746.

EXECUTED ON:   May 25, 2021

_________________________________________

John Gregory Lambros, Pro Se

www.Lambros.Name
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